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The	main	 legislation	 governing	 posted	work	within	 the	 EU	 is	 the	 PWD.	 It	 aims	 to	 establish	 a	 legal	
framework	of	minimum	labour	rights	which	regulates	the	working	conditions	of	workers	sent	tempo-
rarily	to	work	in	another	Member	State.	As	such,	the	PWD	provides	posted	workers	with	certain	min-






try,	 to	 any	 person	 who	 is	 employed,	 even	 temporarily,	 within	 their	 territory,	 no	matter	 in	 which	
country	the	employer	is	established.	The	decision	in	Rush	Portugesa	concerned	Portuguese	workers	
working	for	a	Portuguese	entrepreneur	in	France.	Due	to	the	Accession	Act,	the	Portuguese	workers	
did	not	benefit	 from	the	 free	movement	of	workers	at	 the	time	however	 the	Court	 found	that	 the	
employer,	as	a	service	provider,	was	entitled	to	make	use	of	his	rights	under	the	Treaty	‘with	all	his	
staff’12.	France	was	given	permission	to	extend	its	domestic	labour	laws	to	posted	workers	although	











































































































king	Line	Eesti	ECR	 [2007]	 I-10779;	Case	C-346/06,	Dirk	Rüffert,	 in	his	capacity	as	 liquidator	of	the	assets	of	Objekt	und	



















improve	 its	correct	application	and	enforcement.	 In	2010,	 the	European	Economic	and	Social	Com-
mittee	argued	in	favour	of	the	PWD’s	revision	in	order	to	improve	its	 implementation.	 In	2012,	the	
Commission	issued	proposals	for	an	Enforcement	Directive32	and	a	Regulation33	(the	‘Monti	II	Regu-
lation’)	 to	 regulate	 the	 right	of	workers	 to	 take	 collective	action.	Although	 the	Monti	 II	Regulation	
failed	to	see	the	 light	of	day34,	 the	Enforcement	Directive	was	adopted	with	minor	amendments	 in	


































workers	 and	 companies	 about	 their	 rights	 and	 obligations	 as	 regards	 the	 terms	 and	 conditions	 of	
employment;	improve	cooperation	between	national	authorities	in	charge	of	posting;	clarify	the	def-
inition	 of	 posting	 increasing	 legal	 certainty	 for	 posted	 workers	 and	 service	 providers;	 and	 define	
Member	States’	 responsibilities	 to	verify	compliance	with	 the	 rules	 laid	down	 in	 the	PWD.	The	En-
forcement	Directive	also	introduces	liability	for	subcontractors	in	the	construction	industry.	Although	







In	particular,	 the	 Enforcement	Directive	does	not	 address	 inequality	of	 treatment	between	posted	
and	local	workers,	and	it	fails	to	introduce	an	EU-wide	monitoring	system	which	could	help	to	reduce	
problems	 of	 differential	 treatment	 across	 Member	 States.	 In	 addition,	 the	 Enforcement	 Directive	
does	little	to	tackle	problems	related	to	the	definition	of	pay	which	has	raised	particular	concerns.37	
In	its	subsequent	case	law	on	the	PWD,	the	CJEU	has	sought	inter	alia	to	clarify	the	notion	of	‘mini-





day	allowance,	 compensation	 for	 travelling	 time	and	accommodation	 costs,	 and	a	daily	 allowance.	
The	dispute	at	issue	therefore	centred	on	the	definition	of	‘minimum	rates	of	pay’	under	article	3	of	
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the	most	 prevalent.	 Respondents	 from	 trade	 unions	 and	 labour	 inspectorates	 from	 the	Member	 States	 analysed	 ex-
pressed	concern	that	posted	workers	were	paid	significantly	lower	wages	than	other	workers	in	the	host	States.		









peding	 the	 freedom	 to	 provide	 services.42	 Moreover,	 the	 ruling	 acknowledged	 that	 if	 collective	
agreements	set	different	pay	levels	related	to	the	categorisation	of	employees	into	pay	groups,	these	
pay	levels	need	to	be	considered	as	valid	in	line	with	the	Directive,	provided	that	the	conditions	are	




the	principle	 that	posted	workers	are	only	entitled	 to	minimum	protection	and	not	 to	equal	 treat-
ment.45		
The	 continuing	 lack	 of	 a	 clear	 definition	 of	 ‘minimum	 rates	 of	 pay’	 and	 the	 absence	 of	 an	 equal	
treatment	principle	in	the	PWD,	particularly	in	relation	to	pay,	have	led	to	widespread	criticism	of	the	
Directive	and	have	raised	concerns	over	the	extent	to	which	the	PWD,	in	its	current	form,	can	fulfil	its	
objective	of	promoting	 the	 transnational	provision	of	 services	while	also	providing	 for	a	 climate	of	







posting	 (article	1(3)(b));	 and,	posting	 through	 temporary	agencies	 (article	1(3)(c)).	 The	 first	 type	of	
posting	is	the	least	problematic	and	often	involves	highly-skilled,	highly-paid	workers.46	In	relation	to	
intra-corporate	posting,	the	picture	is	more	varied	and	there	have	been	some	reports	of	subsidiaries,	
particularly	 in	 labour-intensive	 sectors,	 being	 created	 in	order	 to	 circumvent	 labour	 standards	 and	
other	 obligations.47	 As	 Cremers	 argues,	 ‘the	 cost	 advantages	 of	 posting	 from	 a	 low	 social	 security	
country	 to	 a	 country	 with	 ‘normal’	 social	 security	 costs	 can	mount	 up	 to	 25-30%.	 Other	 cost	 ad-

































the	profession	or	 industry	 concerned,	or	 collective	agreements	which	have	been	concluded	by	 the	
most	 representative	 employers’	 and	 labour	 organisations	 at	 national	 level	 and	 which	 are	 applied	
throughout	national	 territory.53	However,	 in	 the	wake	of	 the	2008	 financial	 crisis,	 both	universally	
applicable	collective	agreements	and	general/sectoral	collective	bargaining	systems	have	been	pro-
gressively	dismantled	across	a	number	of	Member	States	as	a	direct	consequence	of	austerity	poli-




reported	 that	 sending	 companies	 tend	 to	pay	 the	 rates	applicable	 to	 the	 lowest	pay	group,	 rather	
than	the	adequate	pay	group	corresponding	to	workers’	job	tasks,	educational	level	and	seniority.55		









































accordance	 with	 the	 Directive.	 In	 Sweden,	 the	 judgment	 in	 Laval	 continues	 to	 negatively	 impact	
trade	unions.	As	Woolfson	et	al.	point	out,	‘[b]y	circumscribing	the	right	of	national	trade	unions	to	
undertake	collective	action	to	enforce	domestic	terms	and	conditions	on	foreign	employers	sending	
workers	 to	 Sweden,	 the	 ECJ	 in	 Laval	 highlighted	 the	 soft	 underbelly	 of	 the	 Swedish	 model	 of	
autonomous	collective	bargaining	pay	formation.’56		As	a	result,	the	number	of	collective	agreements	
concluded	 with	 foreign	 employers	 has	 dropped	 significantly.57	 In	 the	 area	 of	 construction,	 the	
Swedish	trade	union	confederation,	LO,	produced	a	report	in	2010	which	examined	the	use	of	posted	
workers	 for	 three	 large	 infrastructure	 projects	 in	Malmö	 and	 Stockholm.58	 The	 report	 found	 that	
large	numbers	of	foreign	workers	(mainly	Polish)	were	posted	to	work	on	the	building	sites	by	Polish	
or	Irish	employment	agencies	at	wages	below	the	relevant	collective	agreements.	In	its	response,	LO	





contained	 in	 the	Directive;	and,	 third,	collective	action	 is	not	permitted	with	a	view	to	achieving	 ‘a	





56	 C.	Woolfson,	 J.	 Fudge	 and	 C.	 Thörnqvist,	 ‘Migrant	 precarity	 and	 future	 challenges	 to	 labour	 standards	 in	 Sweden’	
(2014)	35(4)	Economic	and	Industrial	Democracy	695,	p.	699.		
57	Ibid,	709.	














In	practical	 terms,	 the	PWD’s	differentiated	 rules	on	wages	clearly	 translate	 into	a	competitive	ad-
vantage	for	posting	companies	over	local	companies	in	host	countries.	According	to	Eurostat	data	for	
2014,	an	average	hour	of	work	costs	an	employer	€40	in	Denmark	and	€39	in	Belgium,	but	only	€3.80	
in	 Bulgaria,	 €4.60	 in	 Romania	 and	 €8.40	 in	 Poland.64	 Competitive	 advantages	 in	 relation	 to	wages	
particularly	affect	domestically-provided	services,	such	as	construction	and	personal	services;	given	
their	labour-intensive	and	price-sensitive	character	and	the	fact	that	delocalisation	of	these	activities	
is	 not	 possible.65	 However,	 there	 are	 also	 wide	 variations	 between	 sectors	 and	 countries.	 Posted	
workers	 are	 reported	 to	 receive	 a	 lower	 remuneration	 level	 than	 local	workers,	 especially	 in	high-




































PWD	 does	 not	 preclude	 companies	 from	 applying	 more	 generous	 conditions	 than	 the	 minimum	








the	 absence	 of	 an	 equal	 treatment	 principle	 create	 conditions	which	 in	 certain	 sectors	 clearly	 fall	
short	of	and,	 indeed	mean	that	the	PWD	is	merely	paying	 lip	service	to	 its	second	and	third	objec-




















that	 workers	 are	 easy	 to	 replace	 and	 lack	 sufficient	 bargaining	 power	 in	 order	 to	 achieve	 equal	
treatment	with	 local	workers.	 In	 addition,	 lack	 of	 knowledge	 of	 language,	 local	 laws,	 customs	 and	
wage-setting	practices	 in	 low-skilled	 sectors	means	 that	 these	posted	workers	 are	particularly	 vul-
nerable	to	inequality	of	treatment.	It	is	in	these	sectors	that	there	is	the	greatest	disparity	in	wages	



















mention	gender	and	appears	gender	neutral.	 It	 therefore	seeks	to	provide	for	 ‘formal’	equality	be-
tween	men	and	women.74	However,	the	very	nature	of	posted	work	means	that	it	is	inherently	dis-
advantageous	 to	women	 especially	 as	 it	 is	 still	 the	 case	 that	 in	most	 societies	women	have	main-
tained	primary	 care	 responsibilities.75	As	 such,	 in	appearing	gender	neutral,	 the	PWD	does	 little	 to	
encourage	‘substantive’	equality.76		
A	large	part	of	posted	work	occurs	in	the	construction	sector:	a	male-dominated	industry	with	very	
high	 labour	costs.77	Posting	here	 is	particularly	profitable	as	 it	allows	employers	 to	dramatically	 re-
duce	labour	costs.	It	is	therefore	not	surprising	that	the	majority	of	postings	occur	in	this	sector.	The	
Commission	however	suggests	that	widespread	unfair	treatment	on	grounds	of	wages	is	not	an	issue	



















77	 For	 an	 overview	 of	 the	 average	 costs	 see:	 http://ec.europa.eu/eurostat/statistics-
explained/index.php/Hourly_labour_costs.		
78	The	feminisation	of	care	is	not	restricted	to	the	family	sphere,	but	has	also	been	reflected	in	paid	care	work.		As	the	




















ment	 the	 Enforcement	 Directive	 rather	 than	 to	 replace	 it.	 The	 proposed	 Directive	 replicates	 the	




















with	 the	current	definition	of	 ‘minimum	rates	of	pay’	and	 the	way	 in	which	 these	are	determined.	
The	use	of	the	term	‘remuneration’	allows	for	the	inclusion	of	a	variety	of	different	elements	as	part	
of	a	pay	package	and	gives	social	partners	some	discretion	in	bargaining	over	pay	and	its	constituent	
																																								 																																							 																																							 																																							 																													
migrant-workers.	There	have	however	been	incidences	of	unequal	treatment	in	relation	to	terms	and	conditions	of	work	
(not	pay).	For	examples	 see	Ver.di,	Migrantinnen	 in	Privathaushalten,	2014	and	F.	Colombo,	A.	 Llena-Nozal,	 J.	Mercier	
and	F.	Tjadens,	Help	Wanted?	Providing	and	Paying	for	Long-Term	Care,	OECD	Health	and	Policy	Studies,	2011.	















alities	 in	 the	 contemporary	 labour	 market.’85	 The	 proposal	 also	 makes	 provision	 for	 mandatory	
standards	to	be	set	for	posted	workers	 in	all	sectors	by	collective	agreements	which	have	been	de-
clared	universally	applicable	(currently	this	only	applies	to	the	construction	sector).	However,	in	prac-




of,	 universally	 applicable	 or	 generally	 applicable	 collective	 agreements	 but	 rely	 instead	 on	 other	
forms	 of	 agreements.	 Posted	workers	working	 in	 sectors	with	 universally	 binding	 collective	 agree-
ments	will	therefore	receive	a	higher	level	of	protection	than	posted	workers	active	in	less	regulated	
sectors.	 This	not	only	 creates	 inequality	of	 treatment	between	different	 groups	of	posted	workers	




although	 the	 European	Commission	 recognised	 the	unreliability	 of	 existing	 data	 on	posted	work88,	
the	proposed	Directive	 fails	 to	establish	a	more	reliable	system	for	 the	collection	of	data.	The	pro-
posed	Directive	has	also	been	criticised	for	neither	introducing	a	right	for	trade	unions	to	bargain	on	
behalf	of	posted	workers	nor	does	it	address	concerns	over	joint	liability	of	sub-contractors	and	main	


































rejected	national	 parliaments’	 concerns.92	On	20	 July	 2016,	 the	 European	Commission	published	 a	
Communication93	which	concluded	that	the	proposed	revision	of	the	PWD	did	not	breach	the	subsid-
iarity	principle.	 The	Commissioner	 for	Employment,	 Social	Affairs,	 Skills	 and	Labour	Mobility,	Mari-
anne	Thyssen	also	reiterated	that	‘[p]osting	of	workers	is	a	cross-border	issue	by	nature.	The	Juncker	
Commission	remains	firmly	committed	to	the	free	movement	of	people	on	the	basis	of	rules	that	are	











are	achieved.’97	However,	 in	 light	of	current	EU	 labour	market	conditions,	 including	wage	differen-
tials	and	diversity	of	wage-setting	 regimes,	 in	 the	context	of	an	enlarged	European	Union,	 the	bal-
ance	struck	by	the	PWD	to	establish	a	climate	of	fair	competition	and	protect	workers’	rights	while	




another	 member	 state	 towards	 other	 mobility	 channels	 such	 as	 posting	 and/or	 (bogus)	 self-
employment.98	According	to	Cremers,	‘posting	has	become	one	of	the	channels	for	the	cross-border	




















labour	 markets.’100	 However,	 if	 posting	 of	 workers	 is	 to	 become	 a	 genuinely	 alternative	 mobility	
channel	to	the	free	movement	of	workers,	then	it	must	be	subject	to	proper	regulation,	monitoring	
and	enforcement.	In	its	current	form,	the	PWD	is	not,	in	many	cases,	able	to	adequately	fulfil	its	own	
objectives.	 For	host	Member	States,	 the	absence	of	 an	equal	pay	principle	and	 lack	of	 clarity	over	










ber	 State	 to	 another.	 The	PWD	aims	 to	promote	 the	 transnational	 provision	of	 services	while	 also	
providing	a	climate	of	fair	competition	and	ensuring	respect	for	the	rights	of	workers.	The	balancing	
of	 these	objectives	has	 led	 to	 tensions	which	culminated	 in	 the	CJEU’s	decision	 in	Laval	where	 the	
Court	firmly	tilted	the	balance	towards	the	protection	of	the	transnational	provision	of	services,	and	
away	 from	concerns	 for	 the	 rights	of	 (posted)	workers.	Twenty	years	after	 its	adoption,	and	 in	 the	
context	of	an	enlarged	European	Union,	it	is	clear	that	the	PWD	is	no	longer	able	to	adequately	fulfil	
its	objectives.	The	 lack	of	 clarity	on	 the	definition	of	minimum	rates	of	pay	and	 the	absence	of	an	
equal	 treatment	 principle	 –	 inherent	 in	 the	 free	movement	 of	workers	 but	 not	 granted	 to	 posted	
workers	who	are	regulated	under	the	umbrella	of	free	movement	of	services	–	has	led	to	differenti-





in	 its	provisions.	Attempts	 to	amend	 the	PWD	have	hitherto	been	unsuccessful.	 The	Commission’s	
most	recent	proposal	is	certainly	a	step	in	the	right	direction	however	it	is	limited	in	its	potential	due	
to	the	legal	base.	Diverging	interests	as	evidenced	by	the	Subsidiarity	Control	Mechanism	may	put	an	
end	to	the	newest	proposal,	yet	that	will	not	resolve	the	tensions	which	the	PWD	in	its	current	form	
exacerbates.			
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